
Power of attorney



Learning objective
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• Understand the relevant aspects regarding power of attorney duties.
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Incapacity can occur at anytime 



Not many clients do this
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But how many do this?
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• Encourage clients to execute powers of attorney

• Dealing with Court of Protection takes time - and costs client money

• You cannot accept instructions without one or the other

• Families cannot make decisions without power of attorney or deputyship

• Equally as important as a will?

Points to consider on POAs

For financial intermediary use only, not to be used with customers



Source: https://www.thetimes.co.uk/article/power-of-attorney-isnt-perfect-just-the-best-option-wg8r9lq8b

POA vs Court of Protection

For financial intermediary use only, not to be used with customers



Dealing with Powers of 
attorney

For financial intermediary use only, not to be used with customers.



• Ordinary power of attorney
• Enduring power of attorney
• Lasting power of attorney
– Health and Welfare
– Property and Financial Affairs

Power of attorney
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Advisory process – vulnerable client

Acting on behalf of the client - working with the family

Even with power of attorney - person who requires care 
is the client!
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Advisory process – vulnerable client

Involving family?

• Power of attorney required
• If no power of attorney – Court of Protection

Conflicts of interest?

• Maximise income for elderly person and ensure good care for life Or
• Maximise the value of estate for inheritance 
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Enduring Powers of Attorney (EPA)

• Power to continue to act in the event 
of loss of capacity

• Must be registered when donor starts 
to lose capacity

• If donor capacity lost, cannot use 
until registered

• Can’t write new EPAs, but those signed 
before October 2007 are still valid
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Enduring power of attorney  (EPA)

• Can use before loss of capacity but: 

Note: Can be restricted so that power does 
not come into effect until registered

• Powers can be general or restricted and 
attorneys can be single or joint

• Does not include personal welfare
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Lasting powers of attorney – two types

Property and 
Financial 
Affairs

Health 
and 
Welfare
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Lasting powers of attorney

Property 
and 
financial 
affairs

Decisions such as:
• Buying and selling property
• Paying the mortgage
• Investing money
• Paying bills
• Arranging repairs to property
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Lasting powers of attorney 

Decisions such as:
• Where you should live
• Your medical care
• What you should eat
• Who you should have contact 

with
• What kind of social activities 

you should take part in
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Health 
and 
welfare



Lasting power of attorney

• The LPA must be signed by a “certificate provider “

• They confirm:

that you understand it, and 
haven’t been put under pressure to sign it.

• They must be someone:

you know well (for at least two years) or 
a professional person, such as a doctor, social worker or solicitor.

• The LPA must be registered with the Office of the Public Guardian (OPG) 
before it can be used.
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• A duty of care when making decisions

• Carry out instructions donor has made in their POA

• Not to benefit themselves but to benefit the donor

– Attorney’s should avoid any potential conflicts of interest

– Not profit or benefit personally from the position other than as 
specified in the POA

Other responsibilities of attorneys 
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ENSURE CLIENTS UNDERSTAND THESE DUTIES



Guidance for power of attorney
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https://www.gov.uk/government/publications/how-to-be-an-attorney
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https://www.gov.uk/power-of-attorney



Duties of attorneys
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http://www.mentalhealthlaw.co.uk/media/Re_Buckley_(2013)_MHLO_13_(LPA).pdf 

The Mental Capacity Act 2005… 
states that, “an act done, or 
decision made…for or on behalf of 
a person who lacks capacity must 
be done, or made, in his best 
interests.”

An attorneys’ position imposes 
duties on them. Like trustees, 
they must exercise such care and 
skill as is reasonable…when 
investing the donor’s assets and 
this duty is greater where 
attorneys hold themselves out as 
having specialist knowledge...

Buckley v Court of protection
Senior Judge Lush

Although it does not expressly 
apply to attorneys, the Trustee 
Act 2000 requires trustees to have 
regard to “standard investment 
criteria” when exercising any 
power of investment. One of the 
standard criteria is the suitability 
of the investments.



Public Guardian and Buckley – Senior Judge Lush 
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http://www.mentalhealthlaw.co.uk/media/Re_Buckley_(2013)_MHLO_13_(LPA).pdf 

Two of the most important 
factors when considering 
the suitability of 
investments are
the donor’s age and life 
expectancy. Most donors 
are older people. Average
age is 80 years and 11 
months.

Short-term investment 
codes are generally more 
appropriate where an 
individual has an anticipated 
life expectancy of five years 
or less.



• Attorneys hold a fiduciary position

• Must exercise such care and skill as is reasonable when 
investing donors assets

• Age and life expectancy to be taken into account

Investing under power of attorney
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Learning objective
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• Understand the relevant aspects regarding power of attorney duties.



Important Information
It is our intention that  the information contained within this presentation 
is accurate. We have taken all reasonable steps to ensure that it is up-to-
date and, where relevant, reflects the current views of our experts. 
However, we do not accept any liability for errors or omissions in the 
information supplied and if you require clarification on anything, our 
recommendation is that you contact us at the address below for 
verification, or call 0345 302 2287.

Our registered address:
Just Group plc
Enterprise House, Bancroft Road 
Reigate
Surrey
RH2 7RP

Regulatory information:  
Just is a trading name of Just Retirement Limited (“JRL”), Just Retirement 
Money Limited (“JRML”), Partnership Life Assurance Company Limited 
(“PLACL”) and Partnership Home Loans Limited (“PHLL”) which are 
subsidiary companies of Just Group plc. JRL is registered in England and 
Wales, with company number 05017193.
JRML is registered in England and Wales, with company number 09415215. 
The registered office for both JRL and JRML is Enterprise House, Bancroft 
Road, Reigate, Surrey, RH2 7RP.
PLACL is registered in England and Wales, with company number 
05465261. PHLL is registered in England and Wales, with company number 
05108846. The registered office for both PLACL and PHLL
is Enterprise House, Bancroft Road, Reigate, Surrey, RH2 7RP. JRL and 
PLACL are authorised by the Prudential Regulation Authority and regulated 
by the Financial Conduct Authority and the Prudential Regulation 
Authority.
JRML and PHLL are authorised and regulated by the Financial Conduct 
Authority. Calls may be monitored and recorded, and call charges may 
apply.

www.justadviser.com
Our dedicated intermediary site packed with useful calculators, guides, 
product information, topical articles and more.

@Just_Adviser
Follow the updates on us on twitter
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